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DECG S| ON

Satenent of the Case

Irving Sone, Admnistrative Law dficer: The above
case was heard by ne in Salinas, Galifornia, on January 5 and 6,
1976. The conplaint, which is dated the 17th day of Decenber,



1975, Y alleges violations of Sections 1153(a) and (c) and Section
1140.4(a) of the Agricultural Labor Relations Act, herein called the
Act, by Hansen Farms, herein called Respondent.? The conplaint is
based on a charge filed on Novenber 13 by United Farm Wrkers of
Anerica, AF.L.-C.1.0., herein called the Union. A copy of the

charge was duly served upon the Respondent.

Al parties were given full opportunity to participate in
the hearing, and after the close thereof all parties filed briefs in

support of their respective positions.

Upon the entire record, including ny observation of the

deneanor of the witnesses, and after consideration of the

1/ Al dates referred to herein are in 1975 unl ess ot herw se
st at ed.

2/ A the hearing General (ounsel noved to anmend paragraph 6( a) of
the conplaint to read as follows: "On or about the nonths of Qctober
t hrough Novenber, by and through forenan, F del Rodriguez, Respondent
at its Kern GQounty and Monterey Gounty premses, threatened its

enpl oyees w th di scharge for supporting the United FarmWrkers." As
orignally set forthin the conplaint paragraph 6( a) read as
folllons: "On or about the week of Novenber 3 through Novenber 8, by
and through forenan F del Rodriguez, Respondent at its Kern _Count)FI
premses threatened its enpl oyees wth discharge for supporting the
United FarmWrkers." Attorney for the Respondent objected to said
notion. | granted the notion. See Section 20210.3 of Board's

Regul ations dated August 28, 1975. General (Qounsel al so noved to anmend
paragraph 6( c) of the conpl aint by adding the word "premses" after
the words "Kern Qounty" which had been omtted in the typing of the
conplaint. There was no objection thereto and the noti on was grant ed.



briefs filed by the parties, | nake the fol | ow ng:

FI NDINGS OG- FACT

|. Jurisdiction

Hansen Farns is a sole proprietorship owed by A bert C Hansen.
He is engaged in agriculture in Kern GCounty and Monterey County,
CGalifornia. The conplaint alleges, Respondent admts and | find that
the Respondent is an agricultural enployer wthin the neaning of

Section 1140.4( c) of the Act.

The conpl ai nt al | eges, Respondent admts and | find the
Union to be a | abor organi zation within the neani ng of Section

1140.4( f ) of the Act.

The conpl ai nt all eges, Respondent admts and | find that at all
tines naterial to the within proceedi ngs, Jose Garcia was an
agricultural enployee within the neaning of Section 1140.4( b) of the
Act.

1. The Alleged Unfair Labor Practices

The conpl aint all eges that Respondent violated Section 1153(c) of
the Act by the discrimnatory discharge of Jose Garcia. The



conpl aint al so all eges that Respondent violated Section 1153( a) of
the Act by unlawfully interfering wth the rights guaranteed hi s
enpl oyees by Section 1152 of the Act, by threatening sai d enpl oyees
w th discharge for supporting the Uhion.

Respondent deni ed having di scrimnatorily di scharged Jose
Garcia or having threatened his enpl oyees wth di scharge for

supporting the Union.

A The peration of the Farm

Hansen Farns is engaged in the grow ng and shi ppi ng of
vegetables. In Cctober and Novenber Hansen was harvesting | ettuce at
his farns |ocated in Salinas and Lost HIls. Salinas is in Mnterey
Gounty. LostHIIls, which is one hundred mles fromSalinas, is in Kern
Gounty. In the harvesting of |ettuce the farmenpl oyees work in crews
of about 30 to 35 workers. The enpl oyees formteans of three called a
"trio" in which two wll do the cutting and one wll do the packing of
the lettuce. The nunber of crews and the size of the crews wll vary
dependi ng on the vol une of |lettuce to be harvested at any particul ar
tine of the year. Respondent wll usually start wth one crewin the
spring when the volune is low As the vol une increases additi onal
crews wll be added, usually to a maxi numof four, declining again in

the fall as the volune to be harvested declines. Hansen testified



that during the | ettuce season of 1975 there was a nmaxi numof four
crews and that the harvesting of the | ettuce crop that season

foll owed the pattern above descri bed.

B. The Aleged Whlawful Threats.

The conpl ai nt, as amended, alleges that during the nonths
of Cctober and Novenber, Respondent, through F del Rodriguez, his
forenan, ¥ threatened the enpl oyees with discharge for supporting the
Lhion. The only evidence introduced by the General Gounsel in support
of the above charge is that of Gerardo Hores. Hores testified that
on Mbonday, Novenber 17, while telling Rodriguez that he did not think
that it was fair tofire Garcia, Rodriguez replied that "if it was up
to us we would have fired all of you. . . and the reason we haven't
fired you all is because M. Hansen said he didn't want us to fire
anybody. " Wen H ores was asked whom Rodri guez neant when he said "al l
of you" Hores replied "he is speaking of all that were synpathi zers
to the Chavez novenent." Rodriguez deni ed maki ng such statenent to
Flores. | do not find it necessary to resolve the credibility of
either FHores or Rodriguez for the reason that even if nade, the

st at enent

3/ Paragraph " 4" of the conplaint alleges and Respondent admts
that Fdel Rodriguez, during all tines naterial to these proceed-
Ings, was a supervisor wthin the neaning of Section 1140.4( ] ) of
the Act and agent of the Respondent acting on its behal f.



attributed by Horas to Rodriguez woul d not constitute a threat of

di scharge wthin the neani ng of Section 1153(a) of the Act. O course
an enpl oyer is accountable for the acts of his supervisor even though
they may be contrary to his express instructions. But where the enpl oyee
isinforned or is anare of the fact that the acts conpl ained of are
contrary to the enpl oyer's instructions

or policy then that rule is not applicable and the enpl oyer cannot

be held accountable.? It seens perfectly clear that what Rodriguez
said was an expression of his ow personal feeling and not that of the
enployer. As a matter of fact his very words attest to his

di sappointnent in not being able to do that which he would |ike to do.
Under all of the circunstances | nust conclude that even if Rodriguez
did nmake the statenent which Hores said he did, it is not and cannot be
considered to be a threat nade by Respondent. S nce this statenent cannot
be attributed to the Respondent and since | find no other evidence of
threats nade during Qct ober and Novenber, | therefore find that General
Qounsel has failed in his burden of establishing by a fair preponderance
of the evidence that Respondent, through H del Rodriguez, his forenan,
threatened his enpl oyees wth di scharge for supporting the Unhion and
that Respondent did not violate Section 1153( a) of the Act.?

4/ Reynolds Corp., 74 N.L.R. B. 1623; 16 L. R. R. M 148 (1945).

5/ General Counsel's reliance upon a finding that Respondent
violated Section 1153 (c) of the Act as support for a finding that
Respondent viol ated Section 1153, (a) of the Act nust fail inasmch as
that portion of the conplaint alleging a violation of Section 1153
(c) of the Act will also be di sm ssed.



Garcia testified that prior to the tine when the enpl oyees
were assigned to Lost HIls he heard Tony Rodriguez, a forenan, tell
FH del Rodriguez, that Garcia' s crew was bei ng assi gned to work under
A varo P edra because P edra "was used to break in rough or unbroken
mul es” and that Tony Rodriguez had told Garcia that PFedra "i s the one
that is going to break you in because I couldn't."” General (ounsel's
contention that Respondent was notivated by anti-Union bias in
assi gni ng the chosen enpl oyees to work under Piedra at Lost HIls is
devoid of any substantiating evidence. To the contrary, the credible
evidence indicates that all enpl oyees were asked, in order of their
seniority, whether or not they wanted to go to Lost HIls and t hat
t hose enpl oyees who indicated their unwl|lingness to go were not

threatened and were not sent to Lost HIIs.

C The Al eged D scharge of Jose Garci a.

The conpl aint all eges and General Counsel contends t hat
Jose Garcia was discrimnatorily di scharged on Novenber 10.

Respondent insists that Garcia quit on Novenber 8.

Garci a worked for Respondent for about three years
unti| Novenber 8, when the enpl oynent rel ati onship was termnated.
Garcia worked as a lettuce packer as part of a "trio," the other two
crew nenbers doing the cutting. During the nonth of Qctober Garcia

had been working in Tony Vasquez' crewin Salinas. Sonetine



prior to Gctober 29,% Fidel Rodriguez began assenbling crews to work
at Lost HIls. The prevailing practice was to canvass the workers in
order of their seniority to determne their availability. Oh Gctober 29
Rodri guez spoke to Garcia and told himthat he was to report for work
at Lost HIls the followng norning. Garcia did so. Respondent

provi des bus transportation for sone of the workers who work at Lost
HIls. QGhers will drive there in their own cars either alone or wth
co-enpl oyees. @arcia drove to Lost HIlls by hinself in his pick-up
truck. At Lost HIls nost of the workers live in a hotel. Mals are
provi ded by Respondent for which the workers pay. Garcia did not |ive
at the hotel. He stayed at the canp. Garcia testified that he was
under treatnent for high blood pressure and was on a salt-free diet. He
stated that he woul d prepare his own breakfast and dinner in keepi ng
wth his dietary limtations. A Lost HIls harvesting operations
proceeded practically continuously during the daylight hours and seven
days a week. Garcia testified that working on Sunday was vol untary and
that he did not work on Sunday, Novenber 2.

The credi bl e testinony indicated the exi stence of a very

flexi ble and permssive policy on Respondent's part regardi ng

6/ Garcia and Burgos testified that it was the precedi ng Friday.

Fdel Rodriquez testified that it was about ten days to two weeks
before. Rodriguez® testinony is nore consistent wth Respondent's
harvesting procedure and practice. The credible evidence indicates
that it was Respondent's intention to send two crews to Lost HIIls, one
earlier than the other. Both Garcia and Hores testified that sone
workers had left for Lost HIls at an earlier date. Rodriguez
testified that when he asked Garcia whether he wanted to go to
LostHIls, Garcia stated that he wanted to go wth the second crew

8.



absences. Vélter Penberton, the field supervisor at Lost HIIs,
testified that |lettuce workers often left for extended week-ends
starting on Saturday to visit their famlies in Mexicali and woul d
not return until late Monday or Tuesday. K del Rodriguez and A bert
Hansen testified that if an enpl oyee asked to be excused his request
woul d nost often be granted despite the fact that the excuse m ght
not be a substantial one; that even if an enpl oyee were to absent
hinsel f wthout first having advised his foreman or obtai ned
permssion, he would be permtted to return to work if he tenders an
excuse or even a senbl ance of one. @Grcia admtted that on Cct ober
31 he was suffering sone ill effects resulting fromsone excessive
drinking the night before and after working a few hours asked to be
excused and was permtted to take the rest of the day off wthout any
resultant disciplinary action. Gerardo Hores, testifying on behal f
of the Uhion, stated that he did not report for work on Saturday,
Novenber 8, and was not di scharged even though he had not advised his

forenman that he would not report for work on that day.

Friday evening, Novenber 7, VWl ter Penberton spoke to the
crew Hetoldthemthat they woul d have to work the next day and
asked whether it would be all right. He promsed that they woul d
quit between 12:00 noon and 1: 00 p. m. and tol d themhe woul d nake
sure the sal esnen did not push thempast 1:00 p. m The crew agreed.

VWrk commenced at about 6: 00 a.m on Novenber 8.



Raul Burgos, who worked in the sane crewas Garcia, testified that
Saturday, Novenber 8 was a very cold day and that during the break,
between 10:00 a.m and 11:00 a. m the workers began to "nunble to
each other"” that they "were going to strike or whatever . . . at

12: 00" and that at 12: 00 noon they packed their |ast box and went to
eat lunch. Apparently Penberton and Piedra had becone aware of this.
Wien the crew nenbers cane to the pl ace where | unch had been set out,
Penberton was already there. He spoke to the workers about his
agreenent that they would not work past 1:00 p. m  He asked themto
keep their promse to work until 1:00 p. m Al of the enpl oyees
agreed to and did return to work wth the exception of five enpl oyees,
one of whomwas Garcia. After the nen finished their |unch they

wor ked , another 20 or 30 mnutes and then quit at 1: 00 p. m

Penerton testified that due to the discussions during the |unch
period the crewdid not finish the work order at 1:00 p. m and he was
conpel led to go to the other crew explain to themwhat had happened
and ask themto work after 1:00 p. m to help himget the order out.
They agreed to do so and did finish the work order |eft unconpl eted
by the crewin which Garcia worked. A varo P edra, foreman of the
crewin which Garcia worked, testified that during the norning of
Novenber 8 he "noticed sonet hi ng anong them that sone of themor a
fewof themdidn't want to stay and help and principal ly hini
[referring to Garcia]. P edra went onto state, "I was talking to all
of themand | can't reneniber who was there, but | was telling them

all if they woul d pl ease stay

10.



and help until 1:00 o' cl ock." He also testified that after he
heard that Garcia planned to | eave early he said to Garci a,
"Mease. You have already hel ped ne until 12:00. Gould you

pl ease keep hel ping ne until 1:00 o' clock? Don't |eave." However,
shortly before 12: 00 noon Garcia told P edra that he woul d | eave as
soon as he fini shed packing the remaining four crates of |ettuce.

He did not tell Piedra why he was | eavi ng.

The follow ng day, Sunday, PR edra gave Penberton a |i st
contai ning the nanes of those who did not return to work after
l unch the previous day. Penberton told P edra that "These nen that
val ked off the job were not to be put back to work." Wen Garcia
reported for work on Monday, he was told by Piedra that he had | eft
his work on Saturday and that he was to go to the office to pick up
his check. Garcia discussed the situation wth Penberton and Tony
Vasquez in an effort to get his job back but to no avail. Neither
he, nor the other four crew nenbers who | eft that Saturday after

[ unch were permtted to return to work.

General (ounsel contends that Garcia was di schar ged.
Respondent insists that he quit. In his brief, General (ounsel argues
that "the basic issue in the present case is whether or not M. Garcia
was discharged.” | do not agree. Wether Garcia was di scharged or
whether he quit is not the basic issue. The issue to be resol ved, as |

perceive it to be, is whether Respondent,

11.



inrefusing to permt Garcia to return to work on Monday, Novenber
10, was thus notivated by reason of Garcia’ s support of the Uhion.
Even assum ng arguendo, as Respondent contends, Garcia did quit his
job by refusing to work after 12: 00 noon on Novenber 8, if Respondent
inrefusing to re-hire Garcia on Novenber 10, did so because of
Garcia' s support of the Uhion, such conduct on the part of the
Respondent woul d be viol ative of the Act. Section 1153 (c) of the
Act prohibits not only discrimnation in "tenure of enpl oynent" but
also "discrimnation inregard tothe hiring." As | therefore see
iIt, the basic question turns on the determnation as to Respondent's
notive inrefusing to permt Garcia to return to work. | do not
believe, taking all of the credible evidence into consideration, that
In so doing, Respondent was notivated in whole or in part by Garcia' s

support of the Lhion, and | so find.

Garcia testified that he was being treated at the
LUhion's clinic in Salinas for high blood pressure and that he was
on a salt-free diet. He had | ast been seen by the doctor at the
clinic on Gctober 12 and was gi ven an appoi ntrent slip setting up

anot her appoi ntnent for Novenber 8 at 10:00 a. m L

Garcia testified, as we have observed, that prior to

his being sent to Lost HIls, Tony Rodriguez, Garcia' s forenman

71 Intervenor's Exhibit 1 in evidence.

12.



at Salinas, had told FHdel Rodriguez that Garcia and his fell ow crew
nenbers were going to be put under Alvaro P edra' s forenan-ship
because P edra was "used to breaking in rough or unbroken in mules;"
that at another tine, Tony Rodriguez, pointing to Piedra, had told
him"there he is. There is the one that is going to break you in
because | couldn't." Grcia also testified, as we have noted, that
when questioned by F del Rodriguez about his going to Lost HIIs he
told Rodriguez that he coul d not go because of his nedical condition
and dietary requirenents, of which Rodriguez was aware havi ng

di scussed Garcia' s condition wth himseveral tines. O or about
Cctober 29, a Wdnesday, Rodriguez went to Garcia' s house and not
finding himhorme asked Garcia’'s wfe to have Garcia call him O his
returning hone, Garcia called Rodriguez and was told that he was to
goto Lost HIls the next day. Garcia stated that he tol d Rodri guez
that he coul dn't go because of his "nedical probleni and his speci al
dietary requirenents. According to Garcia, Rodriguez told himthat
iIf he did not go to Lost HIls he was not to "present” hinsel f "for
work in Salinas the next day" and that he would | ose all of his
seniority and rights. Aso, that the next day his wfe tried to call
Hansen but was unabl e to reach himbut she did speak to Tony Vasquez
who promsed to talk to Fdel Rodriguez. However, she heard nothing
further. The Whion, inits brief, contends that Respondent
transferred a "strongly pro-UFWcrew " which included Garcia, to Lost
HIlls, to be supervised by Avaro Piedra, a strict disciplinarian, to

“"break the rough nmul es;" that Garcia who was

13.



an active Uhion supporter, was forced to go to Lost HIls, against his
w shes and despite the fact that Respondent was aware of his condition
and his need to be close to home where his wfe could prepare the
special foods he required, all under threat of |oss of seniority,

rights and perhaps his job if he refused to go.

H del Rodriguez, who supervised the four |ettuce crews,
testified that P edra did not repl ace Tony Rodri guez as crew forenan,
as clained by General (ounsel or for any such reason as al | eged by
Garcia. Hansen had testified that at the tine in question there was a
decline in the volune of lettuce to be harvested necessitating a
reduction fromfour to three crens. Two crews were bei ng sent to Lost
Hlls wthonly one remaining in Salinas. nsequently, there was a
reshuffling of the crews and the foremen. HFedra was sent to Lost
HIls. Tony Rodriguez renained in Salinas. F del Rodriguez testified
that about ten days or two weeks before the workers started to go to
Lost HIls, Vlt Penberton, the field supervisor at Lost HIls, gave
hima list of the |ettuce workers wth their nanes arranged i n order of
seniority. According to Rodriguez all crew nenbers were questioned in
order of their seniority and asked if they wanted to go to Lost HIIs.
Those who indicated that they did not want to go would be left off the
list of available workers. At that tine there were nore enpl oyees t han
jobs. Rodriguez testified that when he asked Garci a whet her he want ed
togotoLost HIls Garcia first asked his trio what they were going to
do and when they said that they were going to go to Lost HIlls he told
Rodr i guez

14.



that he would go wth the second crew Rodriguez deni ed naki ng any
threats to Garcia about his working or not working at Lost HIls. |
credit the testinony of Fdel Rodriguez for several reasons. In the
first place, Garcia admtted that Sal vador Cortez told Rodriguez that
he did not want to go to Lost HIls and he was not sent to Lost HIIs
nor was he disciplined. Raul Burgos, testifying as to what had taken
pl ace, said that Rodriguez "had a list, a seniority |list, and he goes
through it and he goes through each man. He went through each man in
Slinas. This was on a Friday and | [he] asked himif he wanted to
go to Lost HIls or not and if you said yes, well you are on. [|f you
are not, youdon't." H did not hear of any threats nade and as far
as he knew no one was forced to go to Lost HIlls and everybody -who
went there went voluntarily. Furthernore, if Rodriguez intended to
conpel any of the workers to go to Lost HIls, for any reason

what soever, why would he inquire of the men as to their availability
in order of their seniority? There were nore enpl oyees than jobs and
Rodri guez’ explanation as to how the crew nenbers were sel ected for
work at Lost HIls, on a seniority basis is far nore credi bl e than
General Qounsel 's position that this was part and parcel of a schene
to get "a strong pro-UFWcrew' to Lost HIlls to be broken under the

strong hand of A varo R edra.

Tony Vasquez testified that Ms. Garcia had cal |l ed hi mand

told himof her husband s diet problemand that he coul d not

15.



be away fromhore for any length of time; that he was under a doctor's
care and that FH del Rodriguez had told her husband he had to go to

Lost HIIls. Vasguez said that he told Ms. Garcia that if her husband
had a nedi cal problem"all the boys were told they did not have to go.
They are not forced to go and he coul d cone hone any tinme he wanted. "

| credit his testinony.

Garcia went to Lost HIls on Gctober 30. O Cotober 31 it
rained and no work took place. Onh Novenber 1 Garcia worked only part

of the day and then asked to be excused because he was "hungover".

Now, as we have seen, Garcia had an appoi ntnent at the
Lhion's clinic at Salinas on Saturday norning at 10:00 a. m and an
appoi ntnent slip attesting to that fact. However, at no tine prior to
Novenber 10 did he ever nention it to any of his forenen or
supervisors or ever try to show his appointnment slip to any of them
despite the fact that at all tines said appointnment slip was in his

wallet. Garcia s explanations in this regard are not convinci ng.

O Friday evening, Novenber 7, when Penberton told the crew
that they were going to work the next day, Garcia said nothing to
Penberton or P edra about his appointnent at that tine. Grcia said
that Penberton had said that they would only work until 11:00 a. m

to 12: 00 noon and that he pl anned to keep on working unti |

16.



noon and | eave for the clinic then; that although he woul d be

late it would not matter because he had arrived |ate for his

appoi ntrment at other tinmes but was neverthel ess attended to. 8
Garcia stated that on Novenber 7, when Tony Vasquez was at the
canp, he tried on two occasions to tell himabout his appoi ntnent at
the clinic the next day. He nade a sign to Vasquez to indicate that
he wanted to talk to him Vasquez was tal king to other enpl oyees
and according to Garcia, Vasquez asked himto wait until he was
finished. However, when he did finish he got into a car with Valt
Penberton and left. Wy Garcia did not try to tell Penberton of

hi s appoi nt ment when Penberton was telling the nen that they were

going to work the next day was never expl ai ned.

Garcia testified that he intended to tell Pedra at 11:00
a. m on the norning of Novenber 8 about his appoi ntnent and his
intention to | eave at noon. He said that at 11:00 a. m. he told
Pledra- "1 amgoing to stop working at noon" but Piedra ignored him

Finally at 12: 00 o'clock he told Piedra "I amj ust

8 The clinic is about 100 mles fromLost HIls. Grcia
testified that it took himabout three hours to drive from Lost
HIlls to Salinas. |t should be noted in this connection that
Courtney S npkins who works at the Union's clinic in Salinas
testified that she cautions the patients to be on tine for their
appoi ntment and that when they are | ate special enphasis is nade in
telling themto pl ease cone on tine.

17.



going to fill these four boxes" and that "Fiedra just did the sane
and ignored me. " Again, at notine did Garciatry to tell P edra why
he was leaving. | findit difficult to reconcile Garcia's stated
concern over his nedical condition when asked to go to Lost HIIs,

whi ch he testified he went only under threats of |oss of seniority
and benefits, and his casual attitude toward the appoi ntnent at the
clinic on Novenber 8. It seens clear that Garcia and Piedra did not
relate well to one another. Garcia testified that Pledra "talked to

neinawy like he wanted to humliate me. P edra descri bed
Garcia as "a person that had the worst |anguage | had ever net in ny
life." But Garcia could have nade a nore determned effort to

di scuss his appoi ntnent wth one of the other forenen or supervisors.
Penberton was at Lost HIls at all tinmes. Vasquez testified that he
would go to Lost HIIls tw ce a week, on Tuesdays to pick up the
payrol 1 ¥ and on Friday to deliver the payrol| and that each tine he
"stayed at, |east anywhere fromtwo hours to two and a half hours to
di scuss any problens with the nenbers of the crew if they had any."
Wi | e Vasquez did not renenber Garcia calling to hi mon Friday,
Novenber 7, Gerardo Flores testified that he had spoken to Vasquez
on two occasions on Friday, Novenber 7 and that both tines Garcia
called to Vasquez. Hores renenbered that the first tine Vasquez

asked Garcia to wait a mnute. H did not renenber whet her or not

9/ Probably referring to the data necessary to conpute the anmount
ear ned by each enpl oyee during the week.
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Vasquez answered himthe second tine. If the appointnent at the clinic
was a natter of concern or inportance, it seens to ne that Garcia m ght
have been nore persistent in his efforts to speak to Vasquez. Wiy he
did not try to speak to Vasquez on the precedi ng Tuesday when Vasquez

was there to "pick up the payroll" again is not explai ned.

Garcia had several opportunities totell P edra about his
appoi nt nent on Novenber 7 and early Novenber 8. After work on Novenber
7 R edra was handi ng out the paychecks to the enpl oyees in his crew
Garcia testified that when he got his check he noticed that he had been
inproperly charged for two neals that he had not taken. He conpl ai ned
to Piedra about this and an argunent ensued, in the course of which
Pledra said, "I don't have tine for that" in a "loud strong nanner"
talking to himin a "way like he wanted to humliate me. " (Garcia
replied by saying "But you did have tine to charge ne for themi and
P edra closed the argunent by saying, "I don't have tine for that.

Just save the receipts.” Piedra's version differs fromthat of Garcia.
He testified that when he gave Garcia his check Garcia told himthat
there were "two neals mssing." Hetold Grciatowat a mnute and
to hold the check stub; that when he had fini shed handi ng out the
checks he would go to Garcia. Garcia then said "what is happening is

that you are acting dunb. You idiot." P edra
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said that Garcia did not say anything to himafter he fini shed

handi ng out the checks. Incidentally, Garcia testified that he was
reinmbursed for the two neals. Again, although Garcia had the tine
and opportunity to argue about the inproper charge for two neal s he
did not take advantage of the opportunity to tell P edra about his
appoi ntnent the follow ng norning. Even on Novenber 8, Garcia
testified that there was a break at about 8:00 a. m but still he
said nothing to P edra about his appointnent. Garcia also testified
that on that norning, as is customary on any work day, P edra wal ked
up and down the rows of |ettuce where the nen were worki ng and t hat
P edra passed himabout 15 or 20 tines. But not until 11:00 a. m
does he try to say anything to P edra.

Wat appears to be nore consistent wth the credible
evidence is that an abortive work stoppage for 12: 00 noon was brew ng
on the norning of Novenber 8 and that Garcia in refusing and failing
to continue to work after 12: 00 noon on that day was puni shed,
whet her justly or unjustly, for having participated i n such action.
Such a conclusion finds support in the credible evidence. It is
undi sputed that on Friday, Novenber 7, Penberton told the nen that
they were going to work the next day. According to Garcia they were
towork only until 11:00 a. m to 12: 00 noon Penberton stated that he
promsed the nen that they would work until 12:00 or 1:00 p. m but
not beyond 1: 00 p. m | credit Penberton's version. Raul Burgos had
testified that on Friday
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Novenber 7, Penberton had asked the nen to work the next day and that
nost agreed. Saturday, Novenber 8, was a very cold day, according to
Burgos, and the nen began tal ki ng anong t hensel ves about not wor ki ng
beyond 12: 00 noon. Penberton and P edra, becomng aware of this,
began to talk to the nen in an effort to get themto work until 1:00
p.m  PFedra spoke to the nen in his crewand asked themto pl ease
stay and help until 1:00 p. m Grcia does not deny this. He
testified that Penberton spoke to P edra who "then asked us to work a
little while longer." In spite of all of this, shortly before 12: 00
noon Garcia told P edra that he was going to finish packing "these
four boxes" and leave. Again, wthout offering any explanation as to
why he was going to leave. P edra testified that when Garcia told
this to him he shrugged his shoulders and said "I f you are going to

| eave, well what can | do. "

In the neantine, [unch had been set out for the nen.
Penberton was there. He told themthat there was an agreenent
that they woul d work between 12:00 and 1:00 p. m. , that sone of
the workers had not reported for work and they shoul d real i ze how
inportant it was when they gave himtheir word to keep it. Al of
t he enpl oyees went back to work with the exception of Garcia and
four others. The next day P edra gave Penberton a list wth the
nanes of those who did not return to work after 12:00 noon on

Saturday. Penberton told P edra that they were
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not to be given any work on Monday. None of the five have

wor ked for the Respondent since.

General ounsel 's theory was that Respondent was
del iberately striking out at the pro-U~Wenpl oyees by sendi ng them
to Lost HIls to be "broken" by Alvaro Pedra. | have already stated
that in ny opinion everyone who went to Lost HIls went there
voluntarily and that no threats of any kind were nmade to anyone who
Indicated that he did not want to go and | so find. General Gounsel
contends that Respondent seized upon Garcia's early departure as a
pretext to di scharge hi mbecause of his support for the Lhion. Yet,
Gerardo Hores, also a known Uhion supporter, testified that he
absented hinsel f fromwork on Saturday, Novenber 8, wthout first
informng Piedra of that fact and he was not di scharged. Penberton
testified that Roberto Madrid, an active Uhion supporter, told him
to "be sure and |l et M. Hansen know that this was not a Chavez wal k-

out; that he was proof. He was working hinsel f."

The credi bl e evidence strongly suggests that Penberton

was angered at the incipient wal k-out, upset over the prospect

10/ There was testinony regarding Garcia s actions and behavi or
after he stopped working on Novenber 8 and al so regardi ng his
efforts to discuss his situation wth R edra, Penberton, Vasquez or
Hansen during the period fromNovenber 10 to Novenber 13. Suffice it
to say that Penberton's decision was adhered to. In ny opinion, a
detail ed discussion of all those happenings is not gernane to the

I ssue and woul d only serve to confuse.
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of not being able to conpl ete the work-order; and enbarrassed in
having to go to the other crew and appeal to themto finish the
harvesting that Garcia' s crewdid not. He testified that "if our
salesman tells themthey wll have their order we wll | ook aw ul
stupid and we wll lose a custoner if we don't fulfill it." That
he felt very strongly about the five who wal ked off the field on
Saturday after 12:00 noon is revealed in the foll ow ng question and

answer .

Q [By M. Barnett] - If Garcia quit on Saturday
and he canme to you on Tuesday asking for his
j ob back, why didn't you rehire hin?

A | would not rehire himif | had ny way. That was
Tony Vasquez's. That was in his hands and M.
Hansen's because they | eft ne short on an order
after we had promsed the buyers that they woul d

have their order.

Cbvi ously Penberton did have his way and in ny opi ni on
for the reason he set forth and no other, inasmuch as Vasquez and
Hansen did not see fit to put Garcia back to work. Any support for
Garcia fromP edra was out of the question. Each disliked the
other. Their personal ties seened to clash. iy the night before
they had engaged in a harsh and unpl easant argunent. The next day

Pledra had to plead wth Garcia and the
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other nenbers of the crewto "pl ease keep hel ping ne until 1:00

o' clock. Don't |eave, "an unpleasant task. Thentotopit all Garcia
tells himhe is | eaving at noon w thout any expl anati on of any kind
what soever and does so. If P edra and Penberton had concl uded t hat
Garcia was part and parcel of the mutinous nenbers of the crew
correctly or otherwse, Garcia s acts certainly would have
contributed to such a conclusion. Thus one can under st and
Penberton's instructions to Pledra not to assign any work to the five
wal k-cuts and Respondent's refusal to accept Garcia's after-the-fact
expl anation, especially since Garcia had failed to tell any of the
forenen or supervisors of his appointnent or to show any of themthe
appointnent slip. In ny opinion, that and that al one was the reason
for Respondent's conduct towards Garcia. @l d anger and not the fact
that Garcia favored the Union was the notivating force. Wether or
not it was justified or whether the punishnent did truly fit the

“cring" is not the issue nor is it for ne to judge.

Again, the issue is not sinply whether or not Respondent
discrimnated against Garcia. To sustain a violation of the Act
General Qounsel nust establish by a fair preponderance of the
credi bl e evidence that Respondent's discri mnatory conduct was
desi gned to "encourage or di scourage nenbership in any | abor
organi zation."1 This General Counsel has failed to do and |

so find.

11/ Section 1153(c) of the Act.
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For the purpose of establishing a background show ng anti -
Lhion bias on the part of the Respondent, General Gounsel introduced
evidence as to alleged threats nade by F del Rodriguez to Respondent's
enpl oyees during August and Septenber. These statenents were nade
during an organi zati onal canpai gn by the Uhion and in the course of a
representati on proceedi ng and el ecti on conducted under the auspi ces
of the Board. ¥ However, the credibl e evidence indicates nost
strongly that anti-Uniion aninus did not enter into the decision by
Penberton, and affirned by Rodri guez, Vasquez and Hansen, not to
permt Garcia or any of the other wal k-outs to return to work. It is
very inportant in evaluating the evidence that it be viewed wthin the
context of the tine and place of occurrence; wthin the res geste of
the acts by the nenbers of Pledra' s crewon the 8th of Novenber. In ny
opi ni on whatever acts were coomtted by Fidel Rodriguez or any ot her
supervi sors or forenmen in August and Septenber, they did not
contribute to or play arole in notivating Respondent to refuse to

permt Garcia to return to work on Novenber 10.

For all of this it nust also be said that Garcia is not
bl anel ess. It appears fairly certain that had he inforned any of the
forenen or supervisors of his appoi ntnent he woul d have been permtted

to |l eave. However, for whatever reasons he

12/ Inthat case [Abert C Hunsen dba Hansen Farns, 2 A. L. R. B. 61,
1976] the Board declined to certify the el ection having found that

m sconduct which affected the results of the el ection had taken pl ace.
The results of the election were: "No Lhion-300; U. F. W - 247;

chal I enged bal | ots-28; void ballots-5."
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nay have had, he did not do so. Even wth know edge of the revolt
brew ng among his co-workers he | eaves wthout stating any reason and
after Pledra's plea that he stay. GCertainly it nust have occurred to
himthat Penberton and PFiedra mght think that he was bei ng

rebel lious and that they woul d act accordingly. Wen asked why he
did not tell P edra why he was | eaving when he told Piedra that he
intended to do so, Garcia said that it was Pedra's "duty" to ask
him To ask one to accept that as an explanation is to strain one's
credulity. But, be that as it may, if Garcia had but uttered a single
word to indicate that he was | eaving to keep a nedi cal appoi nt nent

the result mght well have been different. But he did not.

"An enpl oyer nay di scharge or refuse to re-enpl oy one of
his enpl oyees for any reason, just or unjust, except discrimnation
because of union activities and rel ationships, and the controlling
and ultinmate fact which determnes an issue of the kind here
presented i s, what was the true reason back of the discharge. "t |
find that the true reason for Respondent's refusal to permt Garcia
toreturn to work was his failure to return to work after 12: 00 noon
on Novenber 8. "The Act's grant of rights to enpl oyees to engage in

organi zing activities,

13/ N. L. R. B. vs. Adkins Transfer . [226 F.2d 324; 6th; 1955]; See
asoN. L. R B. vs. Qondenser Qorp. [128 F.3d 75; 3rd; 1942].
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to belong to a union, and to engage in collective bargaining,

was not intended to deprive management of its right to nmanage

its business and to maintain production and discipline." ¥ In

the Mrnon Goup case, the N. L. R. B. stated that where an enpl oyee
engages i n msconduct whi ch woul d provide the enpl oyer wth an

I ndependent reason to discharge him the fact that the enpl oyer

wel coned t he opportunity because of the enpl oyee's prior union
activities does not nake the discharge violative of Section 8 (a) (3) of

the L. M R. A.

Uoon all of the credible evidence | find that the
Respondent's refusal to permt Jose Garcia to return to work on
Novenber 10 was not notivated in whole or in part by reason of any
activity by Jose Garcia on behalf of or in connection wth the Uhion
and that General Gounsel has failed to establish by a preponderance
of the credi bl e evidence that Respondent engaged in unfair |abor

practices wthin the neaning of Section 1153 (c) of the Act.

GONCLUSI ONS G LAW

1. Hansen Farns is, and at all nmaterial tinmes has been,

14/ Star-News Newspapers, Inc. [183 N. L. R. B. 1003; 1970]
15 219 N.L.R. B. 12[1975].
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an agricultural enployer within the neaning of Section 1140.4(c) of

the Act.

2. United Farm Wrkers of Anerica, AFL-CQ is, and at al
material times was, a |abor organization wthin the nmeaning of

Section 1140.4(f) of the Act.

3. Jose Garcia, at all material tines, was an agricultura

enpl oyee within the nmeaning of Section 1140.4( b) of the Act.
4. CGeneral Counsel has failed to establish by a pre-
ponderance of the evidence that Respondent has engaged, or is

engaging, in unfair |abor practices within the meaning of Sections

1153(a) and (c) of the Act.

Uoon the foregoing F ndings of Fact, Gonclusions of
Lawy, and the entire record, and pursuant to Section 1160. 3 of

the Act, | hereby issue the foll ow ng recommended

CRDER

It is hereby recormended that the conpl aint be di smssed
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inits entirety.

Dated: February 8th, 1977.

| RVI NG STONE
Adm nistrative Law O ficer
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